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Exploration of the Constituent Elements over Punitive
Damages for Food and Drugs

Zhu Guangxin (Chinese Academy of Social Sciences)

Abstract According to the explicit provisions of the Food Safety Law and the Drug Administration
Law, punitive damages for food and drug issues, as a statutory right based on compensatory damages, should
have the constituent element of consumers suffering damages. In accordance with the regulatory function and
regulatory system of punitive damages, punitive damages for food and drug issues should also meet two con-
ditions for harsh penalties on the basis of the establishment of compensatory damages, namely, the producer
or seller still manufactures and sells the food or drug even with the knowledge of its defects and the defective
product results in death or severe health damage. The key to obtaining punitive damages for willful buyers of
flawed commodities is not whether they are qualified consumers, but whether they can meet the two condi-
tions for punitive damages on the basis of being eligible for compensatory damages. Whether willful buyers
can receive punitive damages should also be judged in light of the contributory negligence stipulated in Arti-
cle 1173 of the Civil Code.

Key words punitive damages; compensatory damages; principle of proportionality in punishment;

product liability; willful purchase of flawed commodities; consumer protection; contributory negligence
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